A FEW OF THE THINGS
PROSECUTORS ARE NOT
ALLOWED TO SAY AT TRIAL
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SCAO Mission

The Seattle City Attorney's Office (CAO) is committed to providing
exemplary legal counsel and representation to the City of Seattle

and its elected and appointed officials. Additiona
the highest priority on public safety, with the goa
a City that is healthy, empowered, and thriving. T

ly, the CAO places
of contributing to

ne CAO will:

e address historical injustices within the court system with self-

examination;

* pursue justice with integrity, professionalism, and fairness;
 work transparently, innovatively, and in collaboration with

community partners;

* focus on achieving outcomes that promote equity, accountability,

and healing.



The learning objective is to ethically conduct a
trial.



You must read cases to understand
prosecutorial misconduct.




Your Oath

| will support the constitution of the
State of Washington and the
constitution of the United States.

| will abide by the Rules of Professional
Conduct approved by the Supreme
Court of the State of Washington.




Prosecutorial misconduct is incompatible with your oath.
|

...prosecutorial misconduct is a term
of art referring to prejudicial errors
committed by the prosecuting
attorney that deny the defendant a fair
trial.

State v. Fisher, 165 Wn.2d 727, 757 n.8,
202 P.3d 937,952 (2009)




“Defendants are among the people the prosecutor represents.”

State v. Monday, 171

Wn.2d 667, 676, 257 P.3d
551 (2011)
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Prosecutorial misconduct can occur in voir dire.

State v. Zamora, 199
Wn.2d 698, 711-12,512
P.3d 512,520 (2022)

Matter of Skone, 30 Wn.
App.2d1,62,543 P.3d
842, 875 (2024)




Avoid arguments (or evidence) that may inflame the passions
or prejudices of the jury.

In re Glasmann, 175

Wn.2d 696, 704, 286 P.3d
673, 677 (2012)




Avoid testimony commenting on the defendant's exercise of
constitutional rights.

State v. Burke, 163 %
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Avoid asking Defendant during cross if victim/witness made it all up.

State v. Boehning, 127

Wn. App. 511,514, 111
P.3d 899, 901 (2005)
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Give your opponent an opportunity to object before
you ring the bell / squeeze the toothpaste.




Avoid burden shifting.

State v. Lindsay, 180
Wn.2d 423, 434,326 P.3d
125, 131 (2014)




Avoid fill-in-the-blank argument.

State v. Emery, 174
Wn.2d 741, 759-60, 278

P.3d 653, 663-64 (2012) F L L
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In limited situations, you may mention missing defense withesses.

State v. Sundberg, 185
Wn.2d 147, 153,370 P.3d
1,4 (2016)

State v. Cheatam, 150
Wn.2d 626, 653, 81 P.3d
830, 844 (2003)




Avoid comment on the demeanor and manner of the Defendant
off the witness stand.

State v. Barry, 183 Wn.2d

297,305, 352 P.3d 161,
166 (2015) (f. 4)
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Avoid offering an opinion on the credibility of a witnhess.

State v. Lindsay, 180

Wn.2d 423,437,326 P.3d

125,132-33(2014) EXAM
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Avoid arguing generally that the defendant tailored testimony.

State v. Wallin, 166 Wn.
App. 364,376, 269 P.3d
1072, 1078 (2012)




Be very careful when you paraphrase the law.

State v. Jones, 13 Wn.

App. 2d 386, 405, 463
P.3d 738, 747-48 (2020)

State v. Fleming, 83 Wn.

App. 209,213,921 P.2d
1076, 1078 (1996)
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Avoid comparing BARD to everyday decisions.

State v. Lindsay, 180

Wn.2d 423, 436, 326 P.3d
125, 132 (2014)




Be very careful analogizing with puzzles.

State v. Lindsay, 180
Wn.2d 423, 435, 326 P.3d
125, 132 (2014)

State v. Levy-Aldrete, 16
Wn. App. 2d 1090 (2021),
as amended (May 25,
2021) (unpublished)
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The defendant gets the benefit of the doubt.

State v. Meza, 26 Wn.
App. 2d 604, 620, 529
P.3d 398, 407 (2023) ettt ofihe dovtr




It is not the jury’s job to “speak the truth.”

State v. Lindsay, 180
Wn.2d 423, 437,326 P.3d

125,132 (2014) SPEAKTHE

State v. Emery, 174
Wn.2d 741, 760, 278 P.3d
653, 664 (2012)




The jury need not decide whether the defendant told the truth.

In re Glasmann, 175

Wn.2d 696, 713, 286 P.3d
673, 682 (2012)




Be careful arguing, “we know...”.

State v. Robinson, 189
Wn. App. 877, 895, 359
P.3d 874, 883 (2015)




Never disrespect your opponent or question their integrity.

State v. Lindsay, 180
Wn.2d 423, 432,326 P.3d
125, 130 (2014)

State v. Cook, 17 Wn.
App. 2d 96, 110, 484 P.3d
13,22 (2021)




Be careful with themes.

State v. Loughbom, 196
Wn.2d 64, 76-77,470
P.3d 499, 506 (2020)
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Be cautious with PowerPoint.

In re Glasmann, 175

Wn.2d 696, 709, 286 P.3d
673,680 (2012)

State v. Walker, 182
Wn.2d 463, 478, 341 P.3d
976, 985 (2015)




Never hint at excluded evidence.

State v. Boehning,
127 Wn. App. 511,
522,111 P.3d 899, 905
(2005)




Be careful with slang terms.

State v. McKenzie, 21 Wn.
App. 2d 722,733, 508
P.3d 205, 210 (2022)

State v. Ibarra-Erives, 23

Wn. App. 2d 596, 607-08,
516 P.3d 1246, 1252-53
(2022), review denied,
200 Wn.2d 1028, 523 P.3d
1176 (2023)




Never argue facts not in evidence.

State v. Dhaliwal, 150
Wn.2d 559, 577, 79 P.3d
432,442 (2003)




Questions?
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