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NON-COMPETES, BREAKS, PERSONNEL 
FILES – OH MY! – RECENT UPDATES IN 
WASHINGTON EMPLOYMENT LAWS
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WASHINGTON WAGE 
AND HOUR LAWS 
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NON-COMPETE REQUIREMENTS

Only employees who earn more than $126,858.83 effective January 1, 
2026, can be held to a non-competition agreement.

Independent contractors must earn more than $317,147.09.

Sweeps under “non-competition covenant” any agreement “that 
directly or indirectly prohibits the acceptance or transaction of business 
with a customer.”

SB 5935 concerns noncompetition covenants and changes key provisions; extends protections to 
independent contractors, makes non-WA choice of law provisions void/unenforceable, and makes use of 
non-solicitation agreements subject to many provisions of statute
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BUT WAIT! NONCOMPETE BAN 
E F F E C T I V E  J U N E  3 0 ,  2 0 2 7

 All noncompetition covenants become void and unenforceable as of June 
30, 2027

 Expanded definition of "noncompetition covenant" now includes clawbacks, 
forfeitures, and repayment provisions triggered by competitive activity

 Employers must provide written notice to all current and former employees 
by October 1, 2027 that their noncompete is void

 Employees have a private right of action for violations — including 
attorneys' fees
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NONCOMPETE BAN – PERMITTED vs. PROHIBITED 
AGREEMENTS
Still Permitted Prohibited 

Nonsolicitation agreements (18-month max, direct 
customer relationships only)

Any restriction on accepting business, even if labeled 
nonsolicitation

Confidentiality / nondisclosure agreements Noncompete clauses of any kind (exceptions 
permitted)

Business sale/ownership transfer covenants (1%+ 
ownership)

Clawbacks or forfeitures triggered by competitive 
activity

Franchise sale covenants TRAPs / stay-or-pay provisions tied to competition

Educational expense repayment (18-month max, 
prorated, waived for good-cause separations)

Threatening or representing that a noncompete is 
enforceable
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NONCOMPETE BAN – ACTION ITEMS

 Audit all employment agreements, offer letters, equity plans, and 
handbooks

 Remove or revise any language that qualifies as a noncompete under the 
expanded definition

 Update onboarding/offboarding processes and train HR and recruiters

 Consult counsel — legal challenges to the law's retroactive impact are 
expected, and this means we are going to see an increase of class actions
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MOONLIGHTING
 Moonlighting is restricting or restraining an employee from having an additional 

job(s) 

 2026 Earning Threshold – minimally must earn $34.26/hour ($71,260.80 full time 
employees)

 However, the new noncompete ban’s broad definition of a 
noncompete covenant creates significant risk for 
moonlighting agreements 

 If tied to competition language, highly likely 
void

 David v. Freedom Vans LLC 
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WA EQUAL PAY & OPPORTUNITIES ACT
Gender cannot be reason for pay differences 
between employees with similar jobs

SHB 1905: Eff. July 1, 2025: Extends 
prohibitions on discrimination in wages and 
career advancement opportunities and 
remedies in Washington Equal Pay and 
Opportunities Act to person’s membership in 
several  protected classes – not just gender
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WA EQUAL PAY & OPPORTUNITIES ACT

 Age
 Sex
 Martial Status
 Sexual Orientation
 Race
 Creed
 Color
 National Origin

 Honorably Discharged 
veteran or military 
status

 Sensory/mental/physic
al disability

 Use of trained dog 
guide/service animal 
by person with 
disability

E f f e c t i v e  J u l y  1 ,  2 0 2 5
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WA EQUAL PAY & OPPORTUNITIES ACT

• Job Postings: EPOA requires employers with 15+ employees (at least one WA-
based) to include wage scale, salary range, and benefits in all covered job postings

• Violations: expose employers to up to $5,000 per claimant plus attorneys' fees

• Branson v. Total Wine (WA Supreme Court): any person who applies to a 
noncompliant posting can sue, regardless of intent or qualifications

• Current protection: applicants must give written notice before filing; employer has 
5 business days to cure

• Cure right: expires July 27, 2027, after this date, noncompliant postings are 
immediately actionable with no opportunity to fix

H e i g h t e n e d  L i t i g a t i o n  R i s k  f o r  J o b  P o s t i n g  V i o l a t i o n s
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WASHINGTON MEAL AND REST BREAK LAWS 

Requirements for Meal Breaks Rule

Meal break length At least 30 minutes (can be unpaid)

When meal break must begin No earlier than 2 hours, no later than 5 hours 
into consecutive shift

Maximum consecutive work time without a 
meal break

5 hours

Overtime shifts At least one additional 30-minute meal break 
before or during overtime if working 3+ hours 
beyond “normal” workday (again, no 5-hour 
shifts without break)
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WASHINGTON MEAL AND REST BREAK LAWS 
Requirements for Rest Breaks Rule

Rest break length At least 10 minutes per 4 hours worked

Rest break timing Scheduled as close to midpoint of work period as 
possible

Maximum consecutive work time without a rest 
break

3 hours

Paid or unpaid? Rest breaks always paid; meal breaks paid only if 
employee required to remain on duty

Exception If work allows natural intermittent breaks equal 
to 10 min/4 hrs, scheduled rest breaks not 
required
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IMPACTS OF RECENT COURT OF APPEALS 
DECISION

• Penalty: Employee must be paid for time worked through break plus an 
additional 30 minutes as a penalty

• Willfulness standard: Court set a low bar. Once employer is aware of a 
discrepancy and delays paying, damages are doubled

• At least double damages: Failure to pay the break time and failure to pay the 
penalty can each be doubled for willfulness (e.g., up to 2 hrs pay per missed 
meal break)

• Overtime exposure: Penalties may be paid at overtime rates if the employee 
had already hit 40 hours that week

A n d r o c k i t i s  v .  V i r g i n i a  M a s o n  M e d i c a l  C e n t e r  –  2 0 2 4  W a s h i n g t o n  C o u r t  
o f  A p p e a l s



15

WA HEALTHY STARTS ACT EXPANSION

• Paid lactation breaks: all employers must now pay employees for reasonable break 
time to express breast milk. Employers who do not have a private location other than 
a bathroom are also required to pay for travel time to an offsite lactation space. 

• Paid lactation breaks are in addition to meal and rest breaks. Lactation breaks cannot 
be combined with meal and rest breaks. Employers cannot require employees to use 
accrued paid leave during lactation break or travel times. 

• Other reasonable accommodations: scheduling flexibility for prenatal and post-
partum medical appointments; seating; more frequent bathroom breaks; modifying 
food and drink policies; lifting restrictions; modified duties and schedules;

• Applies to employers of all sizes: no exceptions for small employers 

• No medical note required: employees do not need to provide a doctor’s note for 
many accommodation requests

Effective January 1, 2027 for All Washington Employers
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WASHINGTON EMPLOYEE PERSONNEL FILE 
UPDATES

• What’s in a “Personnel File”:
• job applications
• performance evaluations
• closed disciplinary records
• leave & accommodation records
• payroll records (paystubs + timecards), and 
• employment agreements

• Employers not required to create records they don't already maintain, but 
employers required to keep workers’ payroll records for at least 3 years 

E f f e c t i v e  J u l y  2 7 ,  2 0 2 5
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WASHINGTON EMPLOYEE PERSONNEL FILE 
UPDATES

Key Employer Obligations: 
• Production Deadline of Personnel File 

• 21 days, no cost, applicable to former and current employees

• Signed Statement for Reason of Discharge

• 21 days, signed, date of reason for discharge 

• Private Cause of Action & Tiered Damages
• File or statement not provided within 21 days → $250
• Not provided within 28 days → $500
• Not provided within 35 days → $1,000
• Any other violation → $500
• Prevailing employees entitled to attorneys' fees and costs

E f f e c t i v e  J u l y  2 7 ,  2 0 2 5
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WASHINGTON EMPLOYEE PERSONNEL FILE 
UPDATES
Litigation Trends

• Since SHB 1308 took effect, personnel file requests are being used by plaintiff 
attorneys for audits into various wage & hour violations

• Including documents that should not be included in the personnel file (or vice versa) 
can itself lead to litigation

• Tips

• Create 21-day response protocols. Who is responsible for leading the request, 
collecting documents, verifying all required documents are included, and 
responding to the employee?

• Audit and clean up personnel file systems

• Train HR and supervisors!

E f f e c t i v e  J u l y  2 7 ,  2 0 2 5
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CLASS ACTIONS TRENDS ON THE RISE

Claim Type % of 2025 WA Class Actions Est. # of Cases (of ~ 765 total in 2025) 

Meal & Rest Break Violations ~32% ~245 cases – 2025 

(608 filed since Jan. 2021)

EPOA / Pay Transparency (job 
postings)

~40% ~306 cases – 2025 
(417 filed since June 2023)

Noncompete / Moonlighting 
restrictions

~10% ~77 cases – 2025 

Total (all three categories) ~82% ~628 cases – 2025 
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UPDATES TO WASHINGTON’S STATUTE 
REGARDING WAGE PAYMENT AND COLLECTION 

Complaint Investigation Process
• Department shifts from mandatory to discretionary investigator

• Must establish a written prioritization process based on harm to employee, severity, number of affected 
workers, and retaliation risk

Civil Penalty Increases 
• The minimum civil penalty for a willful violation rises from $1,000 to $1,500 (or 10% of 

unpaid wages, whichever is greater)
• $20,000 maximum cap is removed
• Starting in 2030, the base penalty will be adjusted for inflation every 3 years
• The department must create a penalty matrix by rule, considering factors like number of 

affected employees, gravity of violation, employer size, good faith, and history

E f f e c t i v e  J u n e  1 1 ,  2 0 2 6
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WASHINGTON WORKPLACE POSTERS

Family and Medical Leave Program: “Paid time off. Peace of mind”:
• Your role and responsibility – WA Paid Family and Medical Leave poster (Updated 2026)

Seattle’s workplace poster posted on city’s website (mailed to 
businesses with Seattle business licenses) 

• Must be posted in English and the language(s) spoken by employees. 

“Your Rights as a Worker” available from Department of Labor and Industries:
“Notice to Employees” poster regarding workplace injury differs based on whether 
the employer is part of the State Fund or self-insured. 

Download from the L&I’s webpage and print the posters
Order the posters online
Order the posters by phone at 800-547-8367
Email (ESgeneral@Lni.wa.gov) a request for posters

https://paidleave.wa.gov/employer-roles-responsibilities
https://paidleave.wa.gov/employer-roles-responsibilities
https://paidleave.wa.gov/employer-roles-responsibilities
https://paidleave.wa.gov/employer-roles-responsibilities
https://paidleave.wa.gov/employer-roles-responsibilities
https://www.seattle.gov/documents/Departments/LaborStandards/English_2026_OLS_MW_WorkplacePoster.pdf
https://www.seattle.gov/documents/Departments/LaborStandards/English_2026_OLS_MW_WorkplacePoster.pdf
https://www.lni.wa.gov/forms-publications/required-workplace-posters
https://lni.wa.gov/forms-publications/search?group-translations=true&index=Forms_Pubs&pg=1&limit=20&query=F700-074-000&utm_medium=email&utm_source=govdelivery
mailto:ESgeneral@Lni.wa.gov
mailto:ESgeneral@Lni.wa.gov
mailto:ESgeneral@Lni.wa.gov
mailto:ESgeneral@Lni.wa.gov
mailto:ESgeneral@Lni.wa.gov
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MINIMUM WAGE QUALIFICATIONS

 Exempt employees

 Minors 14-15 years old (no less than 85% of minimum wage)

 Employers can apply for a sub-minimum wage certificate in following areas:

 Certificated on-the-job learners (no less than 85% of minimum wage)

 Certificated workers with disabilities

 Certificated student workers and student learners (no less than 75% of minimum wage)

 Certain apprentices

E x c e p t i o n s  t o  M i n i m u m  W a g e  R e q u i r e m e n t
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WASHINGTON MINIMUM WAGE CHANGES

Washington 2026
• Employees aged 16 and older: 

$17.13 per hour
• Employees aged 14 and 15: $14.56 

per hour

Washington 2026 and Beyond
• Adjusted each year based on cost-of-

living
• L&I will announce next years’ change 

on September 30
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WASHINGTON MINIMUM WAGE

 Employee’s salary must be at least $80,168.40 annually, 
which equates to 2.25x’s state minimum wage

 Amount differs based on employer size from January 1, 
2027-December 31, 2027

 $82,321.20 for small employers (1-50 employees)

 $91,468.00 for large employers (51+ employees)

 Computer professionals’ salary must be at least $59.96 
per hour

 By January 1, 2028, salary threshold planned to increase 
to 2.5x’s minimum wage rate, projected currently to be 
$93,392.00 for both small and large employers

2 0 2 6  S a l a r y  T h r e s h o l d s  f o r  E x e m p t  E m p l o y e e s
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LOCAL MINIMUM WAGE LAWS MAY BE DIFFERENT

Seattle 2026
• $21.30 per hour

SeaTac 2026
• $20.74 per hour for 

hospitality/transportation 
industry employees

Tukwila 2026
• $21.65 per hour for 

employers who have at least 15-
499 employees worldwide, if at 
least one employee has worked 
in Tukwila, even temporarily, or 
have over $2 million annual 
gross revenue generated within 
Tukwila city limits, or are 
franchisees associated with a 
franchisor or a network 
franchise with franchises that 
employ more than 500 
employees in aggregate 
worldwide
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MINIMUM WAGE HOURS WORKED

Employees must be paid at least minimum wage for all “hours worked”

Travel time must be compensated if the employee is “on duty”

Out of town travel
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PAID FAMILY MEDICAL 
LEAVE UPDATE
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PAID FAMILY MEDICAL LEAVE
Effective January 1, 2026
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NEW PFML NOTICE REQUIREMENTS
Notice #1 Notice #2 Notice #3

Notice of PFML Rights Notice of FMLA Impact on PFML Job 
Protection

Notice of Expiration of PFML Job 
Protection Rights

Notice about PFML leave eligibility Notice that employer is counting FMLA 
toward maximum PFML period

Explains PFML job protection rights will 
be terminated if EE does not return to 
work by deadline

All employees taking time off for 
reasons that could qualify for PFML

Employees eligible for FMLA when 
employer intends to count FMLA 
toward PFML

All employees taking PFML or FMLA 
leave counted against PFML job 
protection

5 business days after 7 consecutive 
days of possible qualifying absence or 
notice from employee about absence 
that is potentially qualifying

Within 5 days of EE request for leave. 
Also sent every month for remainder 
of ER’s FMLA leave year or until 
maximum job protection expires

Any continuous leave lasting two 
weeks or combined intermittent leave 
exceeding 14 workdays. Must provide 5 
days advance notice

Also provide employee standard FMLA 
Notice of Eligibility form

Provide notice along with PFML Form 
#1 and standard FMLA forms

Notice must explain estimated 
expiration of job protection and first 
scheduled workday

Provide in writing Provide in writing Provide in writing
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LEGISLATIVE UPDATES
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ADDITIONAL 
LEGISLATIVE UPDATES 

• Washington enacted a state 
“mini-WARN” framework effective 
July 27, 2025

•  Employee immigration-status 
coercion penalty effective July 1, 2025 

• Fair Chance Act expansion effective 
July 1, 2026 for employers with 15+ 
employees, January 1, 2027 for 
smaller employers 



32

PROPOSED BILLS REGULATING EMPLOYER USE OF AI AND 
ELECTRONIC MONITORING 
• Proposed HB 2144
• Would require advance written notice 

to employees before using AI tools or 
other “electronic monitoring” to assist 
in performance evaluations

• Notice requirements would vary 
depending on time of hire and 
implementation of tools

• Establish private right of action for 
failing to provide notice

• Proposed SHB 1672
• Create restrictions on how and when 

employers use electronic monitoring, 
automated decision systems in 
employment decisions, and notice 
requirements on collecting personal 
data. 

• Version last year did not make it out 
of House, reintroduced this year. 
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QUESTIONS?
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THANK YOU!

Sean D. Jackson
Sean.Jackson@millernash.com 
206-777-7478 

Shirley.Lou-magnuson@millernash.com
206-777-7482
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