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Public Work: What is INCLUDED?

 All work, construction, alteration, repair, or improvement

 Executed at city cost
 Or whichis by law a lien or charge on property within city (LIDs)

Also, WAC 296-127-010:

* Contracts to rent, lease, or purchase property when 50% or more of
cost to be paid by city (i.e., tenant improvements)

* Fabrication or manufacturing of nonstandard items specifically for a
PW project. (box culverts, steel fabrication, etc.)

e Janitorial or building maintenance service when performed by
contract
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* Work, etc. performed without cost to the city
e Volunteer projects (e.g., playgrounds) (WAC 296-127-010(7)(b)(i))

* Public works constructed by new development




What Constitutes “Ordinary Maintenance”?

Not defined by statute

Maintenance work performed by the regular employees of the city. (WAC 296-
127-010(7)(b)(ii))

If performed by contract, maintenance or not, it is a public work

[WAC regulations have the force of law. Champagne v. Thurston County, 163 Wn.2d 69, 80
(2008)]
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Bidding & Award: PW Contracting Process

Begin at the beginning: RCW 35A.40.210:

* Procedures for any public work or improvement are governed
by RCW 35.23.352

Applies to all code cities—3 Options:

 Small Works Roster

 Advertised Bids

e Direct Contracting (not using small works roster process)

[INOTE: All are subject to prevailing wage, bond, and retainage requirements]
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Small Works Roster--Necessities

City may create its own roster or use rosters maintained by MRSC
Numerous roster requirements; use MRSC Roster.

City must pass an ordinance or resolution authorizing the use of
small works rosters and establishing procedures for using the
roster (RCW 39.04.151(4); RCW 39.04.152(1)(b))

City must develop a small, minority, women, and veteran-owned
business utilization plan (Rcw 39.04.152(4)(b)(4))
(See MRSC for plan template)
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Small Works Roster—Specifications

[M]ust at least estimate the nature of the work and needed
materials and equipment (Rcw 39.04.152(3))

Detailed plans and specifications need not be included
Electronic quotes/bids okay
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Small Works—Direct Contracting—Less than 150K

 Competitive selection or advertised bids not required; may select
directly from list; somewhat complicated process

* Direct contracting is an option, not a requirement
 “Encouraged” to direct contract to support small businesses

* Multi-step process to select contractor

* First, contract with “small businesses” before direct contracting with
other contractors

* “Small business” is a “business meeting certification criteria for size,
ownership, control, and personal net worth adopted by the office of
minority and women's business enterprises” (RCW 39.04.010(7))
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Small Works—Direct Contracting—Less than 150K

* If 6 or more small businesses in your geographical area, city may
only direct contract with one of those businesses

 Must rotate through the list

* If 5orless small businesses, city may choose any contractor on
the roster

 |f under S5000, no bond or retainage required, but city is on the
hook for
e Contractor’s nonpayment of laborers, subcontractors, & suppliers
e Taxes, increases, and penalties
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Small Works—Bid Solicitation—More than S150K

 May invite bids but must notify all contractors on the roster
interested in performing work in your geographical area.

* Limits increase over time
S350,000 until 1/1/27
S530,000 until 7/1/27
S560,000 until 7/1/28
S590,000 until 7/1/29
S$620,000 until 7/1/30
$650,000 beginning 7/1/30
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Advertised Bids

If more than $150,000 (or, if using small works roster, more than

S350K), must go out to advertised bids

 |If single craft or trade used, $75K limit
* “Single craft or trade” not defined

Notice of project must be published in city’s official newspaper
Cannot award till 13 days after publication
Must require bid bond

Must provide detailed plans and specifications (“apples to
apples”) platt Electric Supply v. Seattle, 16 Wn.App 265, 276-277 (1976)
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Contracts/Bids under S150K

 May contract without advertised bids (Rcw 35.23.352(1))
* Under $75,000 if only a single craft or trade

* Not reliant on small works roster process

 May retain 10% in lieu of taking a bond (rRcw 39.08.010(3))

e Contractor’s option, not city’s
e Retain 10% only? 10% + 5%7?
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Unit-Priced (“on-call”) Contracts

Unknown number of call-outs over a fixed time period
* Quantity, length of time, length or surface area, weight, lump sum
 Not more than 3 years, with option to renew for 1 additional year

Examples: Vactor, street cleaning, tree trimming, recurring re-
supplying, etc.

Bid amount limits, prevailing wages, etc. all apply
Invitations for bids required
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Bidder Responsibility Criteria

Your one chance to insert some subjective control over low bid
award

Use it, but don’t abuse it
Typically not needed or not practical for smaller projects

Can be extremely helpful for important public works projects

* Can be used to weed out contractors city may not trust to do the work
* Expect contractor pushback
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Exemptions to Bidding

* |n an emergency (RCW 39.04.280)
* Not sole source, special market conditions, etc.

* If no bids received, re-advertise or direct hire without advertising

 Regularly employed city personnel may perform public work if an
“accepted industry practice under prudent utility management”

 “Prudent utility management” means work using materials valued at less
than $300,000

e BUT material cost does not include “the value of individual items of
equipment” and

 “Equipment” includes, without limitation, conductors, cabling, wire, pipe,
or lines used for electrical, water, fiber optic, or telecommunications
projects
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* Retainage (Rcw 60.28.011)
* Bond (Rcw 39.08.010)




Common Questions

Sales Tax:

Must sales tax be included when estimating the total contract
amount?

e RCW 35.23.352 silent; State auditor apparently advises, yes,
include

* Small works roster statutes exclude sales tax when setting limits.
Bid Splitting:
* Bid splitting is OK!

* But bid process must comply with total project cost, not
individual bids
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Public Works—Small Jobs (Really Smalit)

Examples:
* City hires plumber to fix a toilet
* City gets tune-ups and oil changes on city vehicles
* City hires a locksmith to fix a broken lock
ALL appear to be what most people would call ordinary maintenance, but

under the WAC, performed by contract, so not ordinary maintenance and
are public works

 Must require prevailing wages, and must meet retainage and bond
requirements
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Public Works—Small Jobs (Really Smalit)

City staffer says local contractor doesn’t know how to get a bond.
Contractor just wants to come and fix the issue and get paid
when the job is done. And city staffer feels the same!

WAC: Any work done by contract is a public work
If a public work, triggers prevailing wage, retainage & bond

Prevailing Wage—must be paid
* |s contractor’s business a one-person operation?
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Public Works—Small Jobs (Really Smalit)

e Retainage:

“[M]ust reserve, a contract retainage not to exceed five percent of the
moneys earned by the contractor” (RCW 60.28.011(1)(a))

“Not to exceed”:1%? S1°?
If no retainage held, no clear penalty

Worst case outcome? Pay amounts contractor did not pay worker,
subcontractor, etc.
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Public Works—Small Jobs (Really Smalit)

 Bond: (RCW 39.08.010)

* No specific bond amount required, but city must require a
bond sufficient to cover the cost to:

* Do the work
* Pay everyone
* Pay all taxes

* But see RCW 39.08.015: Failure to take a bond makes city
liable “to the persons mentioned in RCW 39.08.010 for the
full amount” of all contractor debts
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Public Works—Small Jobs (Really Smalit)

So, what does the city actually have to do to get these small jobs
done?

* Consider contract price & consider risk/reward
* Total of potential unpaid amounts
 E.g., cost of parts, time spent on job.

Likelihood claim or suit ever will be filed
e Audit concerns?
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Architectural & Engineering Services

* Architect, landscape architect, engineering, surveying—that’s it
(RCW 39.80.020(5))

* Published notice required (Rcw 39.80.030)

For each specific project or generally announcing types of expected
services

Or use MRSC’s list
Can be added to list at any time
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Architectural & Engineering Services

Must first select most qualified, then negotiate contract price
(RCW 39.80.050)

* If unable to reach agreed price, go to next most qualified applicant
Ordinance, resolution, or policy—implied obligation to create guidelines
(RCW 39.80.040)

* Authorizing use of MRSC list (or maintain city’s own, separate list)

* Including plan to ensure minority, women-owned, and veteran-owned
businesses have “maximum practicable opportunity” to obtain projects

 Must be consistent with their general availability within your city’s
community
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Procurement of Goods & Services

Back to RCW 35A.40.210:

* Procurement procedures if code city population of 20,000 or
more: RCW 35.22.620

* Procurement procedures if code city population less than
20,000: RCW 35.23.352

Lighthouse

L ‘ Law Group™



Population UNDER 20,000

 |f amount over $S40,000, must be by “contract” (?) (Rcw 35.23.352(7))
* Must be advertised bids (sealed bids?)
 Award to lowest, responsible bidder

e If under $50,000, “shall” follow RCW 39.04.190

 Pass an ordinance or resolution

To create a vendor list, or in the alternative, use the statewide vendor list
maintained by MRSC, and

The “municipality” to publish notice of list in a “newspaper of general circulation
within the city” at least 2X/year, soliciting vendors

Accept telephone or written quotes
From at least three vendors whenever possible
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Population UNDER 20,000

Oddities....

e “Bids shall be called annually and at a time and in the manner
prescribed by ordinance for the publication in a newspaper of
general circulation in the city or town of all notices or
newspaper publications required by law.” Rcw 35.23.352(8)

* “For advertising and formal sealed bidding to be dispensed
with,” City, by resolution, can exempt purchases under
$15,000, but must comply with RCW 39.04.190 rcw 35.23.352(9)
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* Your city is off the hook—no statutory requirements
 Your local code is your only procedural restriction




When does a purchase of goods become a
public work?

Installation of a server on a server rack?
 Requires some bolting and connecting wires

Purchase of multiple servers, additional “erector set” rack
extensions, and more wiring?

New TV screens and cameras in council chambers, minimal
plugging/wiring involved?

Office furniture (e.g., IKEA desk), assembly required?
Desk/cubicle set-up, jobber assembles and delivers?
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"Piggybacking”—Using another entity’s contract

A form of interlocal agreement that allows use of another
agency’s contract procedures instead of your city’s procedures

for purchases of goods, services, or procurement of public
works

* Laptops, cell phones, servers, etc.

* Playground structures

 Modular buildings

* Supplies—chemicals, conduit, office supplies, etc.

e Specific requirements depending identity of “host”
entity/agency
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“Piggybacking”

Federal Contracts

* May purchase supplies, materials, electronic data processing and
telecommunication equipment, software, services, and/or
equipment from or through the United States government
without calling for bids rcw 39.32.090

* Must pass an ordinance or resolution allowing federal piggyback
purchases

* Federal General Services Administration (GSA) most likely source

nghthouse

|- Law Group™






“Piggybacking”

Another “Public Agency” (RCW 39.34.020(1))

Can be with any political subdivision in Washington (very
expansive definition)

OR any political subdivision of another state
OR a purchasing cooperative

Requires:
* Contract with host agency

e Contract filed with county auditor or post “by subject” on city’s website
RCW 39.34.040)

* Host agency must have complied with its statutory contracting
requirements (RCW 39.34.030(5)(b))
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“Piggybacking”

Complications: Verification

* SAO requires detailed verification, to be kept on your city files

Verification that host agency meets definition of a public agency
Verification that the host agency is the “owner” that originally made the
procurement

* Cannot “piggyback on a piggyback”

Verification that contract is available for your city’s use
* Does host agency contract specifically allow cities like yours to join in?

Verification that sufficient quantities are available
e If the original contract limited supply limited “up to” X units, e.g.

All of this has not only to be verified, but your city must maintain evidence of
these verifications in its files

 |tis not enough to confirm, then order. Confirming evidence must be held by your city
before ordering
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“Piggybacking”

Complications: Public Works

* “[M]ake sure the plans and specifications of your project and of the
awarding entity’s project are essentially the same as yours”

 Have you ever seen two public works projects with identical plans and
specifications?

 “The only differences should be the quantities purchased”

* Metal roofing example: only difference should be the amount of roofing
purchased

* “You cannot add or change the options, such as gutters, if they were not
included in the awarding entity’s specifications for its original contract.”

* Confusing guidance on a difficult concept
* SAO looks for identical comparisons

e Advise staff to look for contracts that offer a multitude of options,
with quantity, price, and labor costs itemized
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Covers key cases in bid preparation, bid
award, and bid protests
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