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&P RCW 46.61.504

Physical control of vehicle while under the influence.

(1) A personis guilty of being in actual physical control of a motor vehicle while under the influence of intoxicating liquor or any drug if the person has actual
physical control of a vehicle within this state:

(a) And the person has, within two hours after being in actual physical control of the vehicle, an alcohol concentration of 0.08 or higher as shown by analysis of
the person's breath or blood made under RCW 46.61.506; or

(b) The person has, within two hours after being in actual physical control of a vehicle, a THC concentration of 5.00 or higher as shown by analysis of the person’s
blood made under RCW 46.61.506; or

(c) While the person is under the influence of or affected by intoxicating liquor or any drug; or

(d) While the person is under the combined influence of or affected by intoxicating liguor and any drug.
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(2) The fact that a person charged with a violation of this section is or has been entitled to use a drug under the laws of this state does not constitute a defense
against any charge of violating this section. No person may be convicted under this section and it is an affirmative defense to any action pursuant to RCW 46.20.308 to
suspend, revoke, or deny the privilege to drive if, prior to being pursued by a law enforcement officer, the person has moved the vehicle safely off the roadway.




What'’s the policy consideration here?

Physical control statues have been
characterized as preventive measures which
deter individuals who have been drinking
“intoxicating liquor from getting mto their
vehicles, except as passengers, and which
enable the drunken driver to be apprehended
before he strikes. These are to be liberally
~ interpreted in favor ofthe public interest.

State v. Smelter, 36 Wn. App. 1984 (1984)

The statute seeks to protect the public in two
ways:

(I) deterring anyone who 1s intoxicated from

getting into a car except as a passenger,
and

(2) enabling law enforcement to arrest an
intoxicated person before that person strikes.

City of Yakima v. Godoy, 175 Wn. App 233 (2013)



State v. Votava, 149 Wn.2d

Issue: Whether D is entitled to a SOTR instruction
there i1s no evidence in the record that D, while mtoxicate
“drove” the car but directed its movement through anot
driver.

Facts: D testified that he went drinking w/friends and -
agreed to give his friend a ride to her car. D was feeling sic
and allowed his friend to drive D’s car while D was i the
passenger seat. D got sick on the way and mstructed his
friend to pull-over into a parking lot. While D was vomitin
his friend got out and left. D got into the driver’s seat an % ‘_
went to sleep while the vehicle was facing traffic, the engine
was running, and the lights were on. Apassing trooper woke
D and administered SFSTS (D did poorly), D’s BrtAC was 0.166.
At trial the ct denied a SOTR instruction because there was
“no evidence that D had personally moved the car off the
road”.

Holding: Yes. SOTR requires that D “move” the vehicle, not

“drive” the vehicle. “Moving the vehicle” encompasses
directing the vehicle being driven by another. “timing” of
moving the vehicle is not dispositive. Aperson who remains in
control after personally driving off the road i1s the same as a
person who regains control after the car has been moved off
the road at his direction.
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Cityof Tacoma v.

Belasco, 114 Wn.

App. 211 (2002)

Issue: Whether Dmust “drive” the car offthe roadway while mtoxicated to
get the SOTR defense.

Facts: Dtestified that he drove to the Airport tavern and when he exited
drunk, he got nto his car, realized he was too drunk to drive so he got into his
car and went to sleep. He admitted that he didn’t move the car after he was
intoxicated. The car was found parked on at the curb with the keys in the
ignition.

Holding: No. SOTR onlyhas a timing requirement linked to law enforcement
contact, not intoxication. Further SOTR doesn’t require a showing that
defendant actually drove while intoxicated, noris it an element that
defendant must prove.



City of Yakima v. Godoy, 175 Wn.
233 (2013)

Issue: Whether D 1s entitled to a SOTR instruction where
there 1s no evidence in the record that D, while intoxicated,
moved the car or drove the car.

Facts: D’ friend was having car trouble and his car was
parked in an empty parking lot. D got a ride to his friend’s
car and agreed to wait with the car while his friend went ta
go use a payphone. D sat in the driver’s seat and drank a g NG
beer and defense concedes D was intoxicated. D was —i
arrested for APC. At trial P argued that D wasn’t entitled to
SOTR because he didn’t move the car. The trial court
agreed.

Rule: The SOTR defense requires that defendant move
the vehicle prior to being pursued by law enforcement.

Holding: No, where’s there’s no evidence in the record
that D moved the vehicle, he’s not entitled to SOIR as a
matter of law. Although a car in an empty parking lot can
be “safely off the roadway”, the defense must be the one to
place it there in order to get the defense.



Edmonds v. Ostby, 48 Wn.
App. 867 (1987)

Issue: Whether SOTR applies to a driver whose car is
located m the driving lane of a parking lot when the
- car 1s blocking access to parking stalls and impedes
an area where vehicles navigate the lot.

Facts: D was parked in the lot for an apartment
complex. The engine was running, the transmission
was in “drive”, and the lights were on. D was
intoxicated, passed out, and the car was stopped in
the driving area ofthe parking lot —a “roadway”.

Holding: No, there is no evidence in the record that
defendant pulled his vehicle off the roadway because
the vehicle was still in a “roadway”. It was blocking
access to parking stalls and positioned where
vehicles navigate the lot. It posed a danger to the
public due to defendant’s state and the placement of
the car.




- City of Spokane v. Beck, 130 Wn.
App. 481 (2005)

Issue: Whether a D is SOTR when they
park their car in a stall in the parking lot
of a store and the arresting officer
testifies that it was “off the roadway and
not a danger”.

Facts: D was found parked i a lot
asleep, taking up 2 stalls, with the engine
running. The car was 20-30 ft from the
road. D told LEO she was not driving.
Before D passed-out she had called a
friend to the scene to pick herup. At trial,
LEO testified that D was “off the roadway
and not a danger”,

Holding: Yes, under these facts,
defendant proved the defense by a
preponderance. No evidence was
presented to disprove SOTR.



State v. Edgar, 16 Wn. App. 2d
826 (2021)

Issue: Whether Dis SOTR when his caris in a gas station
parking lot 5 acres from the road, Dis passed out, nobody
is around.

Facts: Dtestified that he was driving when he realized he
was too drunk and pulled offthe road around 2AM. Agas
station clerk saw D at a gas pump and then noticed that he
had pulled the truck offinto the lot near parking stalls but
notin a stall. The car was running but was in park, D was
passed-out. Prosecutorconceded that Dwas “offthe
roadway”’but didn’t do enough to make it safe. Then said
that it was potentially for defendant to drive which made it
unsafe.

Holding. Yes. With this evidence, the defense was proven
bya preponderance. No evidence ofa present danger only
a potential one which does not undermine the defense but
merely proves the “physical control” element ofthe
offense.




Enforcement Iechniques —
Turnmg your APC into a DUI

Are you OK?

1) Personal Contact —introduction, anc
initial inquiry.
-When did you get here? Where are
you coming from?

~“Iwasn’t driving?” - okay, did you
move the car here? "

-“Iwasn’t driving?” -how did you ge
here? |

2)Evidence Gathering:
- Sentry Cam

- CCTV, Door Bell Cam
- Witnesses
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o= Litigation Techniques

1. Barred as a matteroflaw
A

- Be careful with this one

See e.g. Yakima v. Godoy, 175 Wn. App. 233, 238
(2013); State v. Brightman, 155 Wn.2d 506, 526
(2005); State v. Toomey, 68 Wn. App. 831, 841
(1984)

2. APC as a Lesser Included

Offense
State v. Daily, 164 Wn.App. 883 (2011)

3. Two-Prong SOTR
argument



State v. Daily, 164 Wn.App.
883 (2011)

Issue: Whether the court must consider giving an
APC charge in a DUI case when D is observed
driving but is ultimately found by LEOs asleep at a
gas pump.

Facts: W saw D driving erratically and called 911.
Officers found D 10-min after the last 911 call
parked at a gas pump passed out. D admitted to
driving and drinking earlier. At a trial for DUL D
requested the LIO and the court denied it.

Rule: Unless there’s solely evidence to support a
LIO, the court is not required to consider that charge
or give such an alternative to the jury. Workman
test.

Holding: No. There was ample evidence of driving
in this case therefore, DUI was a supportive count
and the court was not required to consider the LIO




SOTR As ATwo-Prong Defense
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"1 Defendant’s car must be

) Al

- offthe roadway

Conditions of
'_ efendant or Defendant’s
ar must be “safe”






"Roadway" means that portion of a highway mproved, designed, or ordmarily
used for vehicular travel, exclusive of the sidewalk or shoulder even though
such sidewalk or shoulder 1s used by persons riding bicycles. In the event a
highway mcludes two or more separated roadways, the term "roadway" shall
refer to any such roadway separately but shall not refer to all such roadways

collectively.

“Highway”’ means the entire width between the boundary lines ofevery way
publiclymaintained when any part therecofis open to the use ofthe public for
purposes of vehicular travel.

A*“parking zone” 1s not a “shoulder”, nora “sidewalk’and is an area open to
moving traffic included within the definition of*“roadway”.

46.04.500 RCW
46.04.197 RCW
Sulkoskyv. Brisebois, 49 Wn. App. 273, 277-78 (1987)




Is the Defc¢




Where was the car was parked?
Was it parked properly? Was the
carrunning?

Was the defendant’s car a safety
hazard staying where it was? Why?
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What does Case Law Tell US?

How intoxicated was the
defendant? Was the defendant
passed out?

Did the defendant have easyreach

ofthe steering wheel and ignition?

What were the defendant’s initial
reactions when awakened? (E.g.,
reached for gear shift)

How close to the roadway was the
defendant?

Were the lights on during hours of
darkness?

What were the defendant’s
comments upon being awakened?

When awakened, what was the
defendant’s ability to understand?
Was Defendant confused?
Coherent? Did the defendant know
where he/she is?

How easywas the access to the
roadway? (Was the defendant on
the roadway? Please make this
clearin your report! Pictures
would be excellent!)

Was the hood warm to the touch?

Was defendant’s foot on the
brake? Accelerator? Was it in
gear?

What time ofday was it? Who was
around? Describe the relationship
between the defendant’s car and
the area including: pedestrians,
businesses, houses, etc.
(Describe why it was not safe to let
the defendant stay.)
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