
1

Tort Law Update

WSAMA Spring 2026
Dan Lloyd
Lighthouse Law Group



2

Agenda

• United States Supreme Court

• Washington Supreme Court

• Washington Court of Appeals

• Cases to Watch



United States Supreme Court
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The Heck Bar

Heck v. 
Humphrey 
(1994)

• Plaintiff barred from suing under 

§1983 to challenge validity of 

conviction

• Essential element: past conviction 

or sentence set aside (appeal, 

habeas, expungement, etc.)

• Only applies to actions for 

damages
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Olivier v. City of Brandon,
607 U.S. ____ (03/20/2026)

• Street preacher arrested for 

violating ordinance requiring 

“protests” or “demonstrations” to 

occur within confined area. 

• Pleads no contest, fined $304, one 

year probation & 10 days jail 

suspended

• Sues under § 1983 to obtain 

injunctive relief prohibiting future 

enforcement
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Photo: brandonamphitheater.com
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Olivier v. City of Brandon,
607 U.S. ____ (03/20/2026)
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Olivier v. City of Brandon,
607 U.S. ____ (03/20/2026)



Washington Supreme Court
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Anderson v. Grant County,
585 P.3d 87 (Wash. 2026)

• “Jailers owe special common law 

duty of care.” Gregoire v. City of 

Oak Harbor, 170 Wn.2d 628 (2010)

• Gregoire: no assumption of risk 

defense for in-custody suicide

➢KEY POINT: Madsen’s Gregoire 

concurrence preserved 

contributory fault, joined by 

dissent (actual majority)
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Anderson v. Grant County,
585 P.3d 87 (Wash. 2026)

• RCW 4.24.420: felony & “a 

proximate cause”

• RCW 5.40.060: intoxication &

>50% at fault

• Decedent ingested smuggled 

heroin in jail, overdosed & died

• Jail: history of smuggling

• Lower courts: under Gregoire, 

“special relationship” prevented 

County from asserting felony bar & 

intoxication defenses
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Anderson v. Grant County,
585 P.3d 87 (Wash. 2026)
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Anderson v. Grant County,
585 P.3d 87 (Wash. 2026)
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“Deliberate 
Intention” 
Exception to 
IIA Immunity

• Title 51 RCW: exclusive remedy for 

injured workers (jurisdiction 

abolished)

• RCW 51.24.020: “deliberate 

intention … to produce such injury”

• Walston v. Boeing Co. (2014): 

knowledge of “substantial risk” that 

latent disease would materialize 

insufficient
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Additional WSC Cases of Note…

• Branson v. Washington Fine Wine & Spirits, LLC, 5 Wn.3d 289 (2025) (plaintiff claiming to be 

“job applicant” under Washington Equal Pay & Opportunities Act (EPOA) must apply to job 

posting but need not prove they are a “bona fide” or “good faith” applicant)

• Bearden v. City of Ocean Shores, 5 Wn.3d 1 (2025) (Washington’s paid military leave statute 

(RCW 38.40.060) entitles employee to 21 days paid military leave even if not scheduled to 

work during period in which employee reports for military duty)
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Washington

Court of Appeals
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Valve Corp. v. Bucher Law PLLC,
34 Wn. App. 2d 727 (2025)

• LITIGATION PRIVILEGE: lawyers have absolute immunity from civil liability for 

communications having “some relation to” judicial proceedings

• Law firm sent thousands of demand letters on behalf of clients to video game developer 

proposing settlement terms, filed arbitration claims

• Developer sued for abuse of process & tortious interference

• Law firm asserted UPEPA / litigation privilege

• Trial court denied motion to dismiss
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Valve Corp. v. Bucher Law PLLC,
34 Wn. App. 2d 727 (2025)
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Valve Corp. v. Bucher Law PLLC,
34 Wn. App. 2d 727 (2025)



Valve Corp. v. Bucher Law PLLC,
34 Wn. App. 2d 727 (2025)
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Takeaways

• Litigation privilege: broad

• “Some power to discipline”

• Ultimate end related to legal relief sought
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Allen v. Phish, 35 Wn. App. 2d 301 (2025)

• Concert @ Gorge Amphitheatre

• Evidence: 

➢ Loyal fan base would follow from venue to venue, selling nitrous 

oxide

➢ Three examples of nitrous oxide leading to violence at concerts

• Plaintiffs injured by thrown rocks

• Issue: scope of landowner’s duty under Restatement § 344 
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Allen v. Phish, 35 Wn. App. 2d 301 (2025)

• Restatement (Second) of Torts § 344: business owners owe duty to invitees to 

protect from foreseeable criminal acts

• Duty: 3rd party harmful conduct must be “imminent” or “reasonably foreseeable”

• Plaintiff’s experts: nitrous oxide increases the risk of crime
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Allen v. Phish, 35 Wn. App. 2d 301 (2025)

SCOPE OF DUTY

• Once duty exists, foreseeability 

becomes a factual 

determination as to “whether 

the kind of harm which actually 

occurred should have been 

foreseen as the kind of harm 

from which defendant had a 

duty to protect plaintiff”

• QUESTION OF FACT
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EXISTENCE OF DUTY

• Considers whether landowner 

owes duty in the first instance

• Landowner’s “duty to protect 

business invitees from third 

party criminal conduct” arises 

only “when such conduct is 

foreseeable based on past 

experience of prior similar acts.”

• QUESTION OF LAW



Allen v. Phish, 35 Wn. App. 2d 301 (2025)
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Additional COA Cases of Note…

• Stephens v. Town of Steilacoom, 35 Wn. App. 2d 619 (2025) 

(subsequent purchaser doctrine bars inverse condemnation claim 

and subsumed tort claims for trespass & nuisance)
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Cases to Watch
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What’s Coming at Supreme Court

• Lang v. Platinum Nine Holdings, LLC (unpublished) (ambulance company’s immunity 

under RCW 18.71.210 for nonemergency transport) (arg. 02/24/2026)

• Earl v. City of Tacoma, 34 Wn. App. 632 (2025) (negligent retention claim unavailable 

when defendant stipulates to course & scope of employment) (arg. 06/11/2026)

• Brant v. Shaw, 35 Wn. App. 2d 660 (2025) (defendant bears burden to prove 

“unforeseen medical emergency” caused car accident; evidence in record gave rise to 

competing inference whether stroke caused collision) (arg. 06/16/2026)

• Anderson v. Snohomish County (prosecutorial immunity – judicial qualification 

notices/affidavit of prejudice) (certified from WD Wash, not scheduled yet)
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