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“The powers delegated 
by the proposed 
Constitution to the 
federal government are 
few and defined.”

James Madison, Federalist No. 45



Limitations on Executive Power
— Separation of Powers Doctrine: Executive cannot exercise legislative or 

judicial functions (Clinton v. City of New York); Spending Clause
— Congress: Statutory boundaries define permissible executive action 

(Youngstown); appropriations; oversight authority
— Courts: Courts assess whether executive actions exceed constitutional or 

statutory authority (Marbury v. Madison; Hamdan v. Rumsfeld)
— Bill of Rights: Protection of individual rights
— Federalism: 10th Amendment reserves powers to the States
— Administrative law (APA)
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Strings Attached: 
Federal Funds as 
a Tool of Control
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“The Constitution 
simply does not give 
Congress the authority 
to require the States to 
govern according to 
their instructions.”

Justice Sandra Day O’Connor, 
New York v. United States



What Are the New Conditions?
1. Immigration
2. Nondiscrimination 
3. “Gender ideology”
4. Abortion
5. Parents’ rights
6. “Ending Disorder on America’s 

Streets”
7. Agree to all Executive Orders
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8. Alignment with Administrative Objectives
9. Restricting support to “educational 

agencies” with COVID-19 vaccination 
requirements

10.Restricting support for activities framing 
domestic violence or sexual assault as 
“systemic social justice” issues

11.Permitting termination for convenience
12.Fiduciary Relationship
13.Harm Reduction
14.Full cooperation
15.?????



Sources of New 
Conditions
—Executive Orders
—Agency letters, policy 

statements, and guidance
—Updated master terms and 

conditions, assurances, etc.
—Rulemaking
—All stages of grant making



What to Do?
—Accept the new conditions

—Reservation of rights
—Mitigation measures: 

comprehensive DEI audit, 
training, etc.

—Decline funding
—Comment on proposed rules
—Challenge in court



Recent Federal 
Funding Cases
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Recent Federal Funding Cases 
— Funding Conditions

— Port of Seattle v. Blanche, No. 2:26-cv-03301 (W.D. Wash. Sept. 14, 2026) 
• DOJ, DHS, FEMA, EPA, DOC, USDA, DOE, DOL, DOI, ONDCP, IMLS grants

— City of Fresno v. Mullin, No. 3:26-cv-01535 (N.D. Cal. July 9, 2026) 
• DHS, DOJ, and DOI grants

— City of Shoreline v. U.S. Dep’t of Transp., No. 2:26-cv-01311 (W.D. Wash. June 29, 
2026) 
• DOT grants

— Massachusetts v. U.S. Dep’t of Agriculture, No. 1:26-cv-11396 (D. Mass. June 24, 
2026)
• USDA grants

— Grant Freeze / Cancellation
— Urban Sustainability Directors Network v. U.S. Dep’t of Agriculture (No. 1:25-cv-

01775) (D.D.C. June 30, 2026)
• USDA grants
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King County v. Turner
— 75 local governments across the US
— $12 billion plus in HUD, DOT, and HHS grants
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King County v. Turner
—Claims: Separation of Powers, Spending Clause, 10th Am., 

Vagueness, APA (arbitrary & capricious; contrary to Constitution; 
exceeds statutory authority; contrary to regulation; without required 
procedures)

—Scope: All HUD, DOT, & HHS discretionary and formula grants
—2 TROs  3 PIs  2 pending appeals
—Plaintiffs are drawing down funds without agreeing to new 

conditions
— King County v. Turner, No. 2:25-cv-00814-BJR (W.D. Wash.); Nos. 25-3664, 25-

6248, 26-1689 (9th Cir.)
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King County v. Turner
— Ninth Circuit Opinion (No. 25-3664, August 25, 2026)
— Funding Conditions:

— Antidiscrimination (HUD & DOT)
— False Claims Act (HUD & DOT)
— Gender Ideology (HUD)
— Elective Abortions (HUD)
— Illegal Immigration (HUD)
— Immigration Verification (HUD)
— Cooperation with Federal Immigration Officials (DOT; not appealed)

— Result: 
— Affirmed PI enjoining all conditions
— Remanded to allow antidiscrimination condition for grant-funded activities
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“The majority of the conditions far exceed the 
limited authority set out by Congress . . . 
Although the agencies’ position is fairly reduceable to 
the excuse ‘the President made us do this,’ we are 
ultimately not in the business of second-guessing agency 
policy. Our resolution rests on a careful review of the 
authority that Congress has conferred upon the 
agencies, which review sits in the heartland of the 
judicial power.”

Judge M. Margaret McKeown, 
County of King v. Turner



King County v. Turner
—Administrative Procedure Act

—“[I]n excess of statutory jurisdiction, authority, or limitations, or 
short of statutory right.” 5 U.S.C. § 706(2)(C)

—“[T]he power to attach conditions on the receipt of federal funds is 
incident to the spending power, which is exclusively committed to 
Congress.” 
• County of King v. Turner, No. 25-3664, 2026 WL 2489361, at *5 (9th Cir. Aug. 

25, 2026) (cleaned up).
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King County v. Turner
—Antidiscrimination

— Condition: Certify compliance with federal antidiscrimination law, (e.g., 
Title VI) for any program regardless of if it receives grant funding

— Holding: Exceeds agency authority under Title VI to the extent that it covers 
programs beyond those that receive grant funding

—False Claims Act
— Condition: Compliance with federal antidiscrimination law is “material” 

under FCA
— Holding: Exceeds agency authority under Title VI and FCA; Congress, not 

agencies, defines “material” under FCA
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King County v. Turner
—Gender Ideology

— Condition: Do not promote “Gender Ideology” as defined in E.O. 14168
— Holding: Exceeds authority under Housing Assistance Act

—Elective Abortions
— Condition: Do not promote “Elective Abortions” as required by E.O. 14182
— Holding: Exceeds authority under Housing Assistance Act; Congress has 

not attached Hyde Amendment-like restriction to HUD appropriations
—Illegal Immigration

— Condition: Do not promote illegal immigration or shield noncitizens from 
deportation

— Holding: Exceeds authority under Housing Assistance Act
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King County v. Turner
—Residual Clause

— For Gender Ideology, Elective Abortions, and Illegal Immigration 
conditions, the Government relied on an open-ended “residual clause”

— The Secretary may provide assistance for a project only if the applicant 
agrees “to comply with such other terms and conditions as the Secretary 
may establish to carry out this part in an effective and efficient manner.” 
 Housing Assistance Act, 42 U.S.C. § 11386(b)(8).

—Holding:
— These conditions exceed the residual clause, which must be used to 

achieve statutory goals of “ending homelessness” or “minimizing the 
trauma” of program participants. 42 U.S.C. § § 11381(1)–(2).
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King County v. Turner
—Immigration Verification

— Condition: Use SAVE or an equivalent federal verification system to verify 
the immigration status of individual grant recipients

— Holding: 
• By statute, the Attorney General—not HUD—must make “regulations 

requiring verification.” 8 U.S.C. § 1642.
• What is “equivalent” to SAVE is vague
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City of Salem v. Mullin
—December 2025 severe storms in Western Oregon
—More than $14 million in federal funding for disaster relief and mitigation
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Source: Salem Reporter



City of Salem v. Mullin
—District of Oregon Opinion (No. 6:26-cv-01340, August 20, 2026)
—Claims: Separation of Powers; Spending Clause; Administrative Procedure 

Act (exceeds statutory authority, contrary to law, & arbitrary and capricious)

—Conditions:
— Antidiscrimination (DHS)
— Agree to all Executive Orders (DHS)
— Permitting termination for convenience (DHS)

—Result: 
— PI enjoining all three conditions
— Likelihood of success on all three claims

2 October 2026 23



City of Salem v. Mullin
—Antidiscrimination

— Condition: Certify that recipients will not operate programs that advance 
DEI, DEIA, or “discriminatory equity ideology” as defined in E.O. 14190 in 
violation of Federal antidiscrimination laws

— Holding: “DEI” and related terms are too vague; requires more than mere 
compliance with existing  federal law; no nexus to grants

—Agree to all Executive Orders
— Condition: Recipients must “comply with the requirements of Presidential 

Executive Orders related to grants” (e.g., cannot promote Gender 
Ideology, DEI)

— Holding: Unclear which Executive Orders are “related” to grants; requires 
more than mere compliance with existing  federal law; no nexus to grants
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City of Salem v. Mullin
—Termination for Convenience 

— Condition: Agency can terminate an award “for convenience” when it 
concludes that the award “no longer advances agency priorities or the 
national interest”

— Holding: Too open-ended, subject to agency discretion; no nexus to grants 
because contrary to programs’ purposes of providing orderly and reliable 
funding
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Proposed OMB 
Rulemaking
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Regulation for Federal Financial Assistance
—Office of Management and Budget

— Provides “overall direction and leadership to the executive branch on 
financial management matters by establishing financial management 
policies and requirements.” 31 U.S.C. § 503(a)(2).
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Regulation for Federal Financial Assistance
—OMB Proposed Rule (91 Fed. Reg. 32198, May 29, 2026)
—Amending Title 2 C.F.R.
—Standardized Framework

— Subtitle A – Uniform Guidance  Regulation
— Subtitle B – Agency-Specific Chapters

—Stated Justifications:
1) Improved Transparency, Accountability, and Oversight
2) Clarification of Regulatory Structure
3) Reducing Recipient Burden
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Regulation for Federal Financial Assistance
—Comments by numerous local governments and associations
—Comments by 20+ States (including Washington)

2 October 2026 29



Regulation for Federal Financial Assistance
—Problematic Pre-Federal Award Requirements 

—Elimination of Fixed Amount Awards (§ 200.201)
• Increases reporting/administrative costs

—Merit review by senior Executive branch appointees (§ 200.205)
• Appointees have discretion to award only grants that “advance the 

President’s policy priorities,” (e.g., do not promote racial preferences, 
Gender Ideology, illegal immigration, etc.)

—Pre-award review (§ 200.206)
• Agencies assess applicants’ “risk” by considering, among other vague 

criteria, “affiliation” with organizations that “undermine public safety or 
national security”

—Change award conditions mid-grant (§ 200.208)
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Regulation for Federal Financial Assistance
—Problematic Post-Federal Award Requirements

—Cannot use funds to promote “DEI,” “Gender Ideology,” “transition 
from one sex to another,” or discriminate against religious 
organizations (§§ 200.300, 200.403)

—Internal controls (§ 200.303)
• Confirm employment eligibility with DHS’s E-verify program (§ 200.303(f))

—Pass-through entity responsibilities (§§ 200.329–200.332)
• If subrecipients act in a way that might “significantly damage reputation” of 

the pass-through entity, award can be terminated
—Termination for convenience and suspensions (§ 200.340)

• Agency may terminate award if award does not effectuate “national interest”
• Exceptions: Disaster recovery grants, block grants, and formula grants
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Regulation for Federal Financial Assistance
—Potential Legal Challenges:

—Excess of Statutory Authority
—Spending Clause
—Separation of Powers
—Arbitrary and Capricious
—First Amendment
—Tenth Amendment
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Regulation for Federal Financial Assistance
—OMB plans to publish a Final Rule with effective date of 

October 1, 2026.

2 October 2026 33



2 October 2026 34

Resources
1. County of King v. Turner, No. 25-3664 (9th Cir. Aug. 25, 2026) Slip Opinion

2. City of Salem v. Mullin, No. 6:26-cv-01340 (D. Or. Aug. 20, 2026) Slip Opinion

3. King County’s Comment on Proposed OMB Rule

4. Just Security Litigation Tracker

— https://www.justsecurity.org/107087/tracker-litigation-legal-challenges-trump-
administration/

5. Public Rights Project Resource Center

— http://publicrightsproject.org/hubs-resources/resource-center/

6. Planetizen Federal Action Tracker

— https://www.planetizen.com/features/134742-planetizen-federal-action-tracker

https://cdn.ca9.uscourts.gov/datastore/opinions/2026/08/25/25-3664.pdf
https://www.pacificalawgroup.com/wp-content/uploads/2026/08/city-of-salem-v-mullin-decision.pdf
https://www.regulations.gov/comment/OMB-2026-0034-83937
https://www.justsecurity.org/107087/tracker-litigation-legal-challenges-trump-administration/
http://publicrightsproject.org/hubs-resources/resource-center/
https://www.planetizen.com/features/134742-planetizen-federal-action-tracker


Questions?
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For Support, 
Please Contact

Paul Lawrence
Partner

Paul.Lawrence@pacificalawgroup.com
206.245.1708

SCAN F OR BIO

Jamie Lisagor
Partner

Jamie.Lisagor@pacificalawgroup.com
206.245.1734

SCAN F OR BIO
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Thank You
This presentation is for informational purposes and 
does not provide legal advice. It is not intended to 
be used or relied upon as legal advice in connection 
with any particular situation or facts. The 
information herein is provided as of the date it is 
written. Copyright © 2026 Pacifica Law Group LLP. 
All rights reserved.
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